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UNI TED STATES OF AMERI CA
BEFORE THE NATI ONAL LABCOR RELATI ONS BQARD
Regi on 21

TREE OF LIFE, INC. D B/ A GOURMET AWARD FOODS

Enpl oyer
and Case 21-RC-20854

GENERAL TRUCK DRI VERS, OFFI CE, FOOD &
WAREHOUSE UNI ON, TEAMSTERS LOCAL 952,
| NTERNATI ONAL BROTHERHOCOD OF TEAMSTERS

Petitioner

SUPPLEMENTAL DECI SI ON
AND
ORDER DI RECTI NG HEARI NG
AND
NOTI CE OF HEARI NG

[1]
Thi s Report contains ny findings regarding the five
determ nati ve chall enged ballots and the Enpl oyer’s objections
[2]
to the election conducted on Decenber 15 and 16, 2005. The

Enpl oyer’ s objections allege 1) that the el ection was conducted
i n an inproper voting unit; 2) Petitioner agents threatened,

I nti mdated and coerced enpl oyees; and 3) Petitioner agents nade
obj ecti onabl e prom ses to enpl oyees. As described bel ow, |
conclude that the chall enged ballots cast by Frank Huizar and
Mar k Hui zar shall be considered at a hearing, and herein O der
and give Notice of such hearing.
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Procedural History

The tally of ballots served on the parties at the concl usion of
the el ection showed that of approximtely 91 eligible voters, 42
cast ballots for, and 40 against, the Petitioner. There were
zero void ballots. There also were five chall enged ball ots,
which are sufficient in nunber to affect the results of the
el ection. The Enployer tinely filed objections to the conduct
of the election, a copy of which is attached as Attachnent A
[3]

The Objections were tinely served upon the Petitioner.

The Chal |l enged Bal |l ot s

During the election, the ballots of Mirgarita Qui iones and

Adol fo Torres were chall enged by the Enpl oyer’s observer on the
grounds that they were not enployed by the Enployer. Also
during the election, the Board agent chall enged the ball ot cast
by Max Marti nez, because his nane did not appear on the

Excelsior list. Lastly, the ballots of Frank Hui zar and Mark
Hui zar were chal l enged by the Petitioner’s observer on the
grounds that they are supervisors as defined in Section 2(11) of
the Act and/or that they are related to a nenber of Enpl oyer
managenent and, therefore, are not eligible to vote.

Subsequently, the parties entered into a stipulation, a copy of
which is attached hereto as Attachnent B, in which the parties
agreed that Margarita Qui iones, Adolfo Torres and Max Marti nez
are not eligible voters in the above-captioned nmatter, inasnuch
as they were not enployed in the collective-bargaining unit

t hrough the dates of the election, and stipul ated and agreed
that the challenges to their ballots should be sustai ned.

Regardi ng the challenges to the ballots cast by Frank Hui zar and
Mar k Hui zar, the Enpl oyer contends that Frank Huizar is enpl oyed
as a team | eader in the Warehouse Receiving Departnent for the
“put away" enpl oyees and Mark Huizar is enployed as a team

| eader in the Warehouse I nventory Control Departnent. The

Enpl oyer notes that the unit involved herein specifically

i ncludes, inter alia, warehouse | eads and driver |eads. The
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Enpl oyer contends that Frank Hui zar and Mark Hui zar are enpl oyed
as team | eaders in the unit involved herein and do not possess
or exercise any supervisory authority as defined in Section 2
(11) of the Act. The Enployer further contends that both are
paid hourly; and punch a tinme clock; but do not assign work to
enpl oyees; do not attend nmanagenent or supervisory neetings;
have no responsibility over enployees' tinecards; do not have
the authority to grant or deny | eaves of absence; and do not

eval uate the perfornmance of other enployees.

Specifically regarding Frank Hui zar, the Enpl oyer contends t hat
he spends 100 percent of his work tinme perform ng the exact sane
job duties as the other "put away" enpl oyees, such as noving
product fromthe dock into the warehouse, repacking products
into small er containers, and putting away these snaller
containers into the warehouse bins.

Regar di ng Mark Hui zar, the Enpl oyer contends that he and the two
ot her day shift Inventory Control enployees all performthree
basic functions: 1) performcycle counts in the warehouse

ai sl es where they check the counts of cases, the code dates on

t he products and make sure there is no infestation; 2) renove
frominventory food itens that have expired or are about to
expire, before Mark Hui zar contacts charity groups to offer
donations of such itens and coordi nate the shipnent of the
donated itenms; and 3) performaudits of the day's receipts and
significant adjustnents to the inventory in the warehouse.

These tasks account for over 80 percent of Mark Huizar’s work
time. Less than 20 percent of Mark Huizar's work day is spent
preparing the reports on cycle counts, inventory and calling
charitabl e organi zations for the donations of food. WMark Huizar
determ nes on which aisles he and the two I nventory Control
enpl oyees should performthe cycle counts, but the nature of
such work does not vary between the aisles and the assignnent of
aisles is routine and does not require the use of i ndependent
judgnent. Huizar and the two Inventory Control enployees sinply
rotate the aisles they work on so they do not repeat the sane
ai sl es.

Regarding the Petitioner’s assertion that Frank Hui zar and Mark
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Hui zar are ineligible to vote because of their relationship with
a nmenber of Enployer managenent, the Enpl oyer contends the only
rel ati onship Frank and Mark Hui zar have with any nenber of
managenent is that they are cousi ns of Warehouse Manager Andy
Hui zar. Andy Hui zar does not hold an ownership interest in the
Enpl oyer, and Mark Hui zar and Frank Hui zar have not received any
speci al benefits based on their relationship to Andy Hui zar.
Further, Mark and Frank Hui zar have a comunity of interest with
all other unit enpl oyees inasnuch as they receive the sane
benefits as all other unit enployees and they nust follow the
sane policy and rules as all hourly enpl oyees.

Accordi ngly, the Enployer contends that the challenges to the
bal l ots of Frank Hui zar and Mark Hui zar shoul d be overrul ed

| nasnuch as they are not statutory supervisors under Section 2
(11) of the Act, their status as cousins of a nenber of
managenent at the facility is not sufficient to warrant the
exclusion of their votes, and they share a community of interest
with other unit enpl oyees.

For its part, the Petitioner sinply contends that Frank Huizar
and Mark Huizar are ineligible to vote for the sane reasons that
they were chall enged at the el ection.

Upon consideration of the evidence presented and adduced by the
I nvestigation, | conclude that the challenges to the ballots
cast by Frank Hui zar and Mark Hui zar raise substantial and
material issues of fact that can be best resolved after a

heari ng.

The Objection and Anal ysi s

hj ection No. 1

“The Enpl oyer objects to the election in this
case because the election was held in an

| mproper voting unit. The job categories of
Custoner Service Enpl oyees, Purchasing

Enpl oyees and Merchandi sers were excluded from
t he appropriate bargaining unit in this case
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in error. As a result, the results of the
election in this matter held on Decenber 15-
16, 2005 nust be set aside and a new el ection
must be schedul ed that includes the job
classifications of Custoner Service Enpl oyees,
Pur chasi ng Enpl oyees and Merchandi sers in the
appropriate bargaining unit.”

I n support of Cbjection No. 1, the Enployer has sinply
referenced the Decision and Direction of Election which issued
Iin this matter on Novenber 17, 2005.

A pre-election hearing was conducted in this matter on Qctober
27, 2005. At hearing, the Enployer did not dispute that the
enpl oyees in the petitioned-for unit, as anended, are
appropriately included, but did assert that nerchandi sers,
hourly sal es associ ates, custoner service enpl oyees and

pur chasi ng enpl oyees nust al so be included because they share a
sufficient conmmunity of interest with other unit enpl oyees.
These issues were fully litigated, by both parties. 1In the

Deci sion and Direction of Election, |I found that the petitioned-
for unit, as anended, is an appropriate unit and failed to find
t hat the nerchandi sers, custoner service enpl oyees, purchasing
enpl oyees or hourly sal es associates share a comunity of
interest wwth the unit enployees sufficient to require their

i nclusion in the appropriate unit. Accordingly, such job
categories were excluded fromthe unit found appropriate in this
matter.

By | etter dated Novenber 29, 2005, the Enployer filed a Request
for Review with the Board arguing that nerchandi sers, custoner
servi ce enpl oyees, and purchasi ng enpl oyees shoul d be
appropriately included in the unit herein.

By Order dated Decenber 14, 2005, the Board denied the

Enpl oyer’ s Request for Review. Inasnuch as this matter has been
fully litigated and definitively resolved, and inasnmuch as this
obj ecti on does not allege any conduct which interfered with the
el ection, | conclude that Enployer's Objection No. 1 shall be
overruled in its entirety.
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Concl usi on

I n accordance with the investigation and the stipulation of the
parties, | hereby sustain the challenges to the ballots of
Margarita Qui nones, Adolfo Torres and Max Martinez be

sustained. This |eaves unresolved the challenges to the ballots
of Frank Hui zar and Mark Huizar. Wth the tally of ballots
showi ng 42 ballots cast for, and 40 against, the Petitioner, the
chal | enged ball ots cast by Frank Hui zar and Mark Hui zar, are
still sufficient in nunber to affect the results of the

el ection. | have concluded that the issues raised by the
chal l enges to the ballots cast by Frank Hui zar and Mark Hui zar
can best be resolved after a hearing. Accordingly, pursuant to
Section 102.69 (d) of the Board's Rul es and Regul ations, Series

8, as anended, | shall direct a hearing on these chall enged
bal |l ots. Further, | conclude that Enployer's Objection No. 1 is
[4]

overruled inits entirety.
ORDER

| T IS HEREBY ORDERED t hat a hearing be held before a
duly designated Hearing O ficer for the purpose of receiving
evi dence to resolve the issues raised by the challenges to the
bal |l ot s cast by Frank Hui zar and Mark Hui zar.

| T 1S FURTHER ORDERED that the Hearing O ficer
designated for the purpose of conducting such hearing shal
prepare and cause to be served upon the parties a report
containing the resolution of the credibility of wtnesses,
findings of fact, and recommendations to the Board as to the
di sposition of the challenges to the ballots cast by Frank
Hui zar and Mark Hui zar. The provisions of Section 102.69 of the
above Rul es shall govern with respect to the filing of
exceptions or an answering brief on the exceptions to the

[5]

Hearing O ficer's report.

NOTI CE OF HEARI NG
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PLEASE TAKE NOTI CE that, on July 5, 2006, and such
consecutive days thereafter until concluded, at 9 a.m, PDT, in
Heari ng Room 903, Ninth Floor, 888 South Figueroa Street, Los
Angel es, California, a hearing be conducted for the purposes set
forth in the above Order, at which tine and place the parties
wi [l have the opportunity to appear in person, or otherw se, and
gi ve testinony.

Dated at Los Angeles, California on June 20, 2006.

Victoria E. Aguayo

Regi onal Director

Regi on 21

Nat i onal Labor Rel ati ons Board

[1]

This report has been prepared under Section 102.69 of the Board’ s Rul es
and Regul ations, Series 8, as anended.

[2]

The col |l ective-bargaining unit found appropriate in this matter is
conposed of: “All full-time and regular part-tine drivers, warehouse
enpl oyees, warehouse clerical enployees, sanitation enpl oyees, warehouse
| eads and driver |eads enployed by the Enployer at its facility | ocated at
5560 East Sl auson Avenue, Los Angeles, California; excluding all other
enpl oyees, nerchandi sers, hourly sal es associ ates, custoner service
enpl oyees, purchasi ng enpl oyees, comm ssioned sal es associ ates, office
clerical enployees, guards and supervisors as defined in the Act.”
[3]

By letter dated January 6, 2006, the Enployer, with ny approval, w thdrew
bj ections Nos. 2 and 3.

[4]

Under the provisions of section 102.69 of the Board' s Rul es and
Regul ations, exceptions to this report nmay be filed with the Board in
Washi ngt on, DC 20570. Exceptions nust be received by the Board in Washi ngton
by July 5, 2006.
Under the provisions of Section 102.69(g) of the Board's Rul es, docunmentary
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evi dence, including affidavits, which a party has tinely submtted to the
Regional Director in support of its objections or challenges and which are
not included in the report, are not part of the record before the Board

unl ess appended to the exceptions or opposition thereto which the party files
with the Board. Failure to append to the subm ssion to the Board copi es of
evidence tinely submtted to the Regional Director and not included in the
report shall preclude a party fromrelying upon the evidence in any
subsequent related unfair |abor practice proceedings.

[5]
This direction of hearing is subject to special pernission to appeal in

accordance with Section 102.69(i) (1) and Section 102.64 of the Board' s Rul es
and Regul ations, Series 8, as anended.
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